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DOCKET NO. RCRA-06-2017-0915 

RESPONDENT 
~~~~~~~~~~~~~~~~) 

CONSENT AGREEMENT AND FINAL ORDER 

The Director of the Compliance Assurance and Enforcement Division of the United 

States Environmental Protection Agency ("EPA"), Region 6 ("Complainant") and Tubal-Cain 

Marine Services, Inc. ("Respondent") in the above-referenced proceeding, hereby agree to 

resolve this matter through the issuance of this Consent Agreement and Final Order ("CAFO"). 

I. PRELIMINARY STATEMENT 

1. This proceeding for the assessment of a civil penalty is brought by EPA pursuant to 

Section 3008 of the Resource Conservation and Recovery Act (RCRA), 42 U .S.C. § 6928, as 

amended by the Hazardous and Solid Waste Amendments of 1984 ("HSWA"), and is 

simultaneously commenced and concluded through the issuance of this CAFO pursuant to 

40 C.F.R. §§ 22.13(b), 22.18(b)(2)-(3) and 22.37. 

2. Notice of this action was given to the State of Texas prior to the issuance ofthis CAFO, 

as required by Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2). 

3. For the purposes of this proceeding, Respondent admits the jurisdictional allegations 

herein; however, Respondent neither admits nor denies the specific factual allegations contained 

in this CAFO. 

I 
I 
I 
I 
! 

I 
I 
I 



RCRA-06-2017-0915 
Page2 

4. Respondent explicitly waives any right to contest the allegations and its right to appeal 

the proposed Final Order set forth therein and waives all defenses that have been raised or could 

have been raised to the claims set forth in the CAFO. 

5. Compliance with all the terms and conditions of this CAFO shall resolve only 

Respondent's liability for civil penalties for those violations that are set faith herein. 

6. Respondent consents to the issuance of the CAFO, to the assessment and payment of the 

civil penalty in the amount and by the method set forth in this CAFO, and to the conditions 

specified in the CAFO. 

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

A. PRELIMINARY ALLEGATIONS 

7. Respondent is a corporation incorporated under the laws of the State of Texas. 

8. "Person" is defined in 30 T.A.C. § 3.2(25)1 [40 C.F.R. §§ 260.10 and 270.2] as "an 

individual, corporation, organization, govenunent or governmental subdivision or agency, 

business trust, partnership, association, or any other legal entity." 

9. Respondent is a "person" as that term is defined in 30 T.A.C. § 3.2(25) [40 C.F.R. 

§§ 260.10 and 270.2]. 

10. "Owner" is defined in 30 T.A.C. § 335.1(115) [40 C.F.R. § 260.10] as "the person who 

owns a facility or pa.it of a facility." 

11. Operator" is defined in 30 T.A.C. § 335.l (114) [40 C.F.R. § 260.10] as "the person 

responsible for the overall operation of a facility." 

1 All citations to the EPA authorized Texas hazardous waste program refer to Title 30 of 
the Texas Administrative Code (T.A.C.) as amended, effective through December 31, 2009. 
77 Fed. Reg. 71344, 71352 (November 30, 2012); 40 C.F.R. Part 272, Appendix A, Texas. The 
corresponding Code of Federal Regulation (C.F.R.) citations are also provided. 
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12. Owner or operator" is defined in 40 C.F.R. § 270.2 as "the owner or operator of any 

facility or activity subject to regulation under RCRA." 

13. "Facility" is defined in 30 T.A.C. § 335.1(6l)(A) [40 C.F.R. § 260.10) as "all contiguous 

land, and structures, other appurtenances, and improvements on the land, used for storing, 

processing, or disposing of municipal hazardous waste or industrial solid waste [ .... ) A facility 

may consist.of several treatment, storage, or disposal operational units (e.g., one or more 

landfills, surface impoundments, or combinations of them)." 

14. Respondent owns and/or operates a barge maintenance operation in Port Arthur, Texas 

("facility"). 

15. The facility identified in Paragraph 14 is a "facility" as that term is defined in 30 T.A.C. 

§ 335.1(6l)(A) [40 C.F.R. § 260.10). 

16. Respondent is the "owner" and/or "operator" of the facility identified in Paragraph 14, as 

those terms are defined in 30 T.A.C. § 335.1(114)-(115) [40 C.F.R. §§ 260.10 and 270.2). 

17. The facility is cunently registered as a non-generator of hazardous waste in the State of 

Texas. Respondent's initial notification of hazardous waste activity was submitted on July 14, 

2009, and the facility was registered as a conditionally exempt small quantity generator 

("CESQG"). In its most recent notification submitted on November 14, 2014, Respondent 

changed the status of the facility from a CESQG to a non-generator. 

18. On or about September 30, 2014 through October 2, 2014, representatives of EPA 

inspected the facility pursuant to Section 3007 ofRCRA, 42 U.S.C. § 6927. In its June 22, 2015 

written response to the inspection report and in the September 21, 2016 meeting with EPA, 

Respondent affirmed that it had taken all actions necessary to conect the violations cited in this 

CAFO and to comply with the associated RCRA requirements. 
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Count 1- Failure to Conduct a Hazardous Waste Determination 

19. A person who generates a solid waste must determine if that waste is hazardous. 

30 T.A.C. § 335.62 [40 C.F.R. § 262.11]. 

20. "Solid waste" includes any discarded material abandoned or used in a manner that 

constitutes disposal. 30 T.A.C. § 335.1(146) [40 C.F.R. §§ 260.10 and 261.2]. 

21. "Spent" material used in a manner constituting disposal is solid waste. 40 C.F.R. 

§ 261.2(c). 

22. Respondent conducted maintenance operations on barges including paint removal by 

using Black Beauty sandblast sand. Once the sandblast sand is used, it is "spent" and cannot be 

reused without reclamation. Respondent disposed of spent sandblast sand on site at the facility 

as "fill" in an area adjacent to Slackwater Harbor. 

23. Respondent did not complete a waste determination on the spent sandblast sand prior to 

on-site disposal. 

Count 2 - Failure to Obtain a Permit Prior to Conducting Permit Required 

Activities 

24. "Universal waste" refers to specific wastes that are subject to the universal waste 

requirements. 30 T.A.C. § 335.261(16) [40 C.F.R § 273.9]. 

25. Paint and paint-related wastes can be managed as universal waste. 30 T.A.C. 

§ 335.261(16)(F), 

26. Paint becomes a solid waste when it is abandoned by being accumulated, stored or treated 

in before or in lieu of being abandoned by being disposed of. 40 C.F.R. § 261.2(b). Solvent used 
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to clean painting equipment becomes solid waste by virtue of being "spent" when it can no 

longer be used for its intended purpose with reclamation. 40 C.F .R. § 261.1 ( c ). 

27. A handler of universal waste is prohibited from diluting or treating universal waste. 

30 T.A.C. 335.262(c)(l) [40 C.F.R. §§ 273.l l(b), 273.3 l(b)]. 

28. A handler of universal waste must manage waste in a container that closed and 

structurally sound. 30 T.A.C. § 335.262(c)(2). 

29. Respondent treated paint and paint-related waste by adding a solidifying agent and/or by 

allowing containers of paint-related waste to remain open in order solidify them via treatment by 

evaporation of the volatile fraction. Many of the containers of paint-related waste were in poor 

condition. 

30. A handler of universal waste may accumulate universal waste for no longer than one year 

from the date the universal waste is generated. 30 T.A.C. § 335.261(b) [40 C.F.R. §§ 273.15(a), 

273.35(a)]. 

31. A "large quantity handler of universal waste" is a universal waste handler that 

accumulates 5,000 kilograms or more total universal waste at any time. 30 T.A.C. § 335.261(16) 

[40 C.F.R. § 273.9]. 

32. Based upon manifests provided by Respondent and the inspection of the facility by EPA 

representatives, Respondent accumulated 5,000 kilograms or more of total paint-related universal 

waste and accumulated paint-related universal waste for longer than one year from the date the 

waste was generated. 

33. Treatment of universal waste and/or storage of universal waste for a period longer than 

one year from the date the waste is generated may only be conducted by a universal waste 

destination facility. 30 T.A.C. 335.262(c)(l) [40 C.F.R. §§ 273.9, 273.60]. 
























